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STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

[N THE MATTER OF UNFAIR LABOR FRACTICE CHARGE NO. 32-93;

FRENCHTOWN PUBLIC SCHOOLS,
DISTRICT NG, 40,
Compininiant,

VA, FINAL ORDER
FREMCHTOWN EDUCATION
ARSOCIATION, MEA/NEA
Eespornident.
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1he above-captioned matier came belore the Board of Personnel Appeals on October
LL, 1998 Complainant appealed from the June 8, 1998, Investigation Repor and Notics of
intent 1o Dismiss. Appearing before the Beoand were Karl Enghend, attorney for Respondent,
Ilprp':il_lrmg 0 person,-and Don K. Klepper, representing the Complainant, participating by
tefephone,

Adter review of the record and consbderation of (bé arguments by the parties, the Board
concludes that the record supports the decision of the investipator,  Accordingly, the Roard
orders as follows:

L 'l 1S HEREDY ORDERED that the Board upholds the Investigation Repon
and Motice of Intent 1o Dismiss issued by investisator.

i IT 15 FURTHER ORDERED that the appeal 1o the [nvestigation Report and
Motice of Tnent 10 [Msmiss 15 dismissed,

DATED this E‘i doy of December, 1998,
BOARD OF PERSONNEL APPEALS

420,

ws AL Bace, Ir
Presiding Officer
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Board members Rice, Schneider, Talcort, Hagan and Perking concur
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STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE MO, 12-938

FRENCHTOWN PUBLIC SCHOOLS
[METRICT NO. 40, FRENCHTOWN, MT

Complanant,
NVESTIGATION REMORT

AND
NOTICE OF INTENT TO DISMISS

= -

FEEMCHTOWN EDUCATION

]
!
)
]
)
)
)
ASSOCIATION, MEANEA ]

Defendand %

I INTRODUCTION

O March 16, 19498, the Frenchiown Public School, Distrigt Mo, 40, Frenchtown, Montana
filed 2n unfiir labor practice charge with tlas Bonnd allewing that the Frenchtown Education
Association had violated Section 39-31-402 {2} MCA. The Defendant denied any violation of the

phove cited law,

I1, ISSUES

An investigation was conducted which inchuled contact with the parties involved . The
Conplainant alleges that: "The Defendant ks commatied an Unfair Labor Practice when it vialaded
30314010 [2) MOCA by refusing to abide by the language withan the Master Contract that was agreed
to by the parbes” The alleged contract violation occurred when members of the Frenchtown
Education Assooiation (FEA) placed copies of “Evaluation of Leadership” questionnaires in the
matlboxes of Certified and Classified Staff of the Complainant School Distict. The matenal in
guestion was prepared by a school board candidate, The Complainant alleges that “The FEA a5 a
willing distributer of this unauthonzed and unethical supenintendent”s evaluation instrument sought
to bypass the board"s clear mght 1o manage the supermtendent and 10 become a pariner with Mr.
Jordan in a secretive, subversive evaluation” The Complainant asserts that such actiens are a

vicdation of Aricle 11 “Powers of the Board,™ of the Master Contract.
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The Complairant also alleges & violation of Article 111, = Association and Teacher Righis”,
qecton 3.3, "Association Business” of the Master Conlrsct because the Association membess did not
socure permassion from the principal or supenntendent for feave timie prior to placing the “Evaluttion
of Leadership” questionnaire in the mailboxes during the school day.

sinidarly, the Complainant cites a violation of Section 3.4 "Azsociation Use of Facilities”
whach states in part- "The Associacion will be allowed to wse teacher mail boxes 1o disiribute official
Association information.”  The Complainant disputes the calegorization of the “Evaluation of
Leadership” questionnaire as official FEA business and points out that the Association members
placed the matenal in the mudboxes of both certified and classified personnel even though the groups
are it different basrgameng units and the classified CBA does nol contain sinalar provisions for use of
mailboxes.

“The complainant secks an order from the Board of Personnel Appeals that directs the
responclent (o comply with the Master Contract that was bargained by the Board in good faith and
which is in full force and effect.”

The Drefendant disagroes with the assertion that =, the Association violated the management
rghts cluse of the contract by distnbuting 0 supernmtendent evaluation form when the contract
proveades that the schood board has. authonty to supervise the employees, and therefors the asthonty
to evitluate the supenntendent, This assertion misses the mark because while the contract is very
chear that the beard hires, evaluates and directs the superintendent, it does not prohibit others from
gxpressing their opinicn about the superintendent's performance,  Thus, assuming arguends the
Assocrtion erred m distributmg this literngure m this manner, its tctions in neway deprives the board
of its statutory and contractual duty or authority to evaluate the superintendent,”

“Becomd, the school dastrict alleges that the Associntion violated the comract by destnbuting
the muterzal dunng the schoad day. In Eact, the matenal was distnbuted durmng the kinch hoor when
the emplovess were relieved of their teachang duties.”

“Third, ..., The school district™s complaint in this regard 15 justified only in that it elevates form
over substance. . 1f material was placed in mailbooces that should not bave beon placed in mailboxes,
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the remeedy for the school distnict is 1o do exactly what it did in this case - remove the material from
the mailboxes.”

“Finnlly, when the school district rermonved the offending material, the Association responded
in a respoansihie mannes,” fe g, did sot file a grevance or unfair [ahor practice charge.]  “The only
purpose 1o be served by the continuation of this charge 13 10 continue & dispute that has ended, For

these reasons, the chorge should be dismassed.”

. DISCUSSION

The Moeatana Supreme Court has approved the practice of the Board of Personnel Appeals
in uwsing Federal Court and National Labor Relations Board (MLRB) precedents as guidelines in
imterprating the Montana Collective Bargaining for Public Employess Act as the slate act is s
similier 80 the Faderd Labor Management Relations Act, Slate ex el Board of Personnel Appeals
va, Dhistrict Court., 183 Montana 223, 508 P 2d 1117, 103 LREM 2297 Teamater Local Mo, 45
i. Smate ex rel. Hoard of Personnel Appeals, 1985 Montzna 272, 635 P.2d 1310, 110 LRRM
225 Catyoof Greal Falls v Young (11}, 683 P.2d 185, 119 LRRM 26532, 21 Montana 13,

Because the basis for this compiaint resides in the language of the CHA, the uswal and
customary. action for this board would be to apply the doctrine of Collver and. defer 10 the
grievance and arbitration clause of the contract. [n the instinl case, however, the Complainan
docs not hawe access (o this procedure and this matler 15 properly before the Board of Persoanel
Appeals, The Complainant argues that the Defendant has refosed ©.., (o abide by the language
within the Master Contract that was agreed to by the parties,”

The Defendant responds that *,., nol all isolated and technical violations of a collective
bargaining agreement consttuie failure 10 bargain in good faith, Inihis case, a careful reading
of the contract does Aot indicate that the Assoctation violated the contract and even if it did =0,
the remedy for the school district was to exercise its control over the mailboxes and remove the
offending matemal,”

The Complainant agrees thal the matenial was removed from the manlboxes before the

campaign literature was distributed to classified and certified saff, The Complainant pointed oul

-3-
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that a meeting ocourred with representatives of the school district and the Association Co-
Presidents over this issee, and the matter was resolved with no Turther action taken by the
[efendant.

Good fzith barpaining is defined in Section 39-31-305 MCA,, as the performance of the
mutual chligation of the public employer or his designaled representative and the representatives
of the exclusive representative o meet a1 rexsomable times and negotiate in good faith with respec
iy wages, hours, fringe benefits, and other conditions of employment or the nepotiation of an
aproement or any guestion arising thereunder in the execution of a wriiten corfract incorporaiing
amy agreement reacked.  Such obligation does not compel either party to agree o a proposil or
respare the making of a concession, (Emphasis abled),  See NLREB v Amencan MNational
Insurapce Company, 30 LERM 2147, 343 US 395, 1952, NLRB v. Bancrofl Manufacturing
Company, Inc., 106 LERM 2603, 365 F.2d 492, 1981 CA 5; NLRRB v. Blevins Popoom
Company, 107 LREM 3108, 65% F.2d 1173, 1981 CA DC; Stmthers Wells Corporation v,
NLER, 114 LREM 3553, 721 F.2d 465, 1950 CA 3.

During the course of this investigation, the representative for the Complainant responded
that although this particular type of incident did not reocour, 11 was not resolved because of the
totality of the circumstasces surrounding this-and other actions of the Defendant,  The
Complainanl asserted during this investigation that there 15 a pattern of ignoring the CBA and
seeking forgiveness for violations afler the fact, and that the instant cose was [ust one of a number
of examgpies thal demonstrate bad faith bargaining. The Complainant seeks relief from this board
in the form of an onder directing the Defendant to comply with the Master Contracl becasse such
an order is needed to end this alleged patterm of violatdons and restore a stable collective
bargaining relationship.

While there 15 litlle or no evidence o support the allegations that the campaign literature
constituted an attempt 1o deprive the Complainant of the right to manage the supenntendent, based
on the chronolopy of evenis, there was an apparent violation of the CBA by the Defendant.
Advance permission o distnbute the campaign materials was not obained and the Association

placed the neledals in the mailboxes with no explanzation.  While an argument can be comstracted
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that these were allowable activities under the CBA, the distribution of this matenial to the
mailboxes of another bargaining unit was clearly not allowed. There remains, however, the
threshold question of whether or not the Defendant’s actions constitute a failure 0 bargain in good
faith.

According to The Developing Lahor Low, Third Edidon, Patrick Hardin, Editor in Chief,
BNA Publications, Washington, DLC., 1992  *The obligation to basgain colleclively 1§ not
limiled to the negotiation of an agreement. [n seme instances bargaining can and must be carried
on during the ierm of an existing agreement. In the words of the Supreme Court: *Collective
hargaining is & continuing process, Among other things, it invalves day 10 day adjustments in the
contract and other working rules, resolution of problems not covered by existing agreements, and
the protection of employee rights already securcd by contract.' [eilations omitted] (p. 733,

Tn the instant case, the parties met over the issue of the campaign material placement and
resolved the issue by removing the offending material from the mailboxes,  There has been no
securrence of this fype of violation nor has the Defendant pressed the issue with the Complainant.
This panicular contractual disagreement has been resolved and there was no viglation of the
obligation o bargain in good faith over “any guestion asising thereunder i the execution of &
wrillen contract incorporaling any agreement reached durng negotintions.” Given the particular
constrisction of the grievisce procedure, this meeting was the appropriate method for resolving
the dispute.

The nssertion that violations of the Master Contract are routine and continuing remains
troubling, but pol persuasive. There is 1o record of BOPA adpedication in the Complainant school
district to seppor the allegations of patterned violations sufficient to warrant the requesied remdy
Dray to day adjustments in conlract interpretation and work nules are conternplated by the Act While
the event that gave rise {o this charge may demonsirate carelessness on the pan of the Defendant, the
svidence fils 1o establish a violation of good fith bargaining. In ULF #11-7%, this board held that
4 [Wliolation of a eomtract provison is not per se an unfar lzbor practice... " Al this paint in time,

the contract vielation remains distingsashable from an unfair labor practice.
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IV, DETERMINATION

Based on the foregoing, the record does not suppont a finding of probable mesit (o the
charge and this matter must be dismissed,

1

DATED this 75 dday of June, 1998,

BOARD OF PERSONNEL APPEALS
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B:": : .ﬂ.'-i.-l' I:I I.--":él e - me -
* Paul Melvin px
Investigator
KOTICE

ARM 14,26 6500 (6) provides: As provided for in 39-3 1405 (2), MCA, if a finding of no
probable merit is made, the parties have ten (10 days to accept or reject the Wotice of Tntent to
Dismiss. Written notice of acceptance or regechion is to be sent to the attention of the Tavestigalor
at P.0. Box 6513, Helena, MT 596043-6518, The dismissal becomes a final order of the board unless
either party requests & review' of the decision to dism:ss the complaint.
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CERTIFICATE OF MAILING

!,WW‘E , 4o hereby cernify that a true and correct copy of this
document was martd 1o the following on the day of Jume, 1998:

John Hargrove,  Supenintendent
Frenchtown School District Mo, 40
PO Box 117

Frenchtown, MT 59834-0]117

Kay Winder, LiniServ Consultant
Montane Education Assocaation, NEA
1001 SW Higgina, Swite 101
Missoula, MT 59803

Farl J. Englund, Attormey ar Law
P.O. Box 8358
Missoula, MT 59807-8358

Don K. Klepper, Fh DD,
PO Box 4152
Missouls, MT 59806



